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To  Members   of  the  Forty-Second  Legislative  Assembly : 

Montana' s   government  with   its   many   boards t    bureaus   and 
offices   has   been  put   together  in   a  rather  haphazard 
patchwork  manner  by   the  many   sessions   of  the    legislature. 
Each   board  or  bureau^    whose   procedures   are   not   specifically 
set   out   by    laWj    is   governed  by   its   own   adopted  rules   or^ 
lacking   same^    adopts   rules   as    the   occasion   demands. 

It  is  no  wonder  that  the  average  citizen,  and  too  often 
the  average  legislator,  is  overcome  in  a  welter  of  con- 
fusion when  seeking  redress  or  equity  before  a  facet  of 
their  government.  The  41st  Legislature  by  resolution 
recognized  this  fact  and  directed  the  Legislative  Council 
to  conduct  a  study  of  the  problem.  The  enclosed  report 
and  suggested   legislation   is   a  result   of  that   study. 

The   Council  was   aided  in   its   research  by  John   P.  McCrory 
of  the    University   of  Montana  Law  School.      His   report   is 
contained  in   two   volumes   on   file   in   the   Council    library, 
and  we   sincerely   urge   you   to   refer   to   his   report   during 
your  deliberations   on   the   suggested   legislation. 

Respectfully   submitted. 


SENATOR   FRANK   W.    BAZELBAKER 

Chairman 
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SENATE  JOINT  RESOLUTION  NO.  12 

A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES  OF  THE  STATE 
OF  MONTANA  REQUESTING  THAT  THE  LEGISLATIVE  COUNCIL  CONDUCT  A  STUDY  OF  THE 
FEASIBILITY  AND  DESIRABILITY  OF  AN  ADMINISTRATIVE  PROCEDURES  ACT  AND  REPORT 
ITS  FINDINGS  TO  THE  FORTY-SECOND  LEGISLATIVE  ASSEMBLY. 

WHEREAS,  the  grant  of  rule-making  authority,  which  is  quasi-legislative 
power,  to  administrative  agencies  in  Montana  has  been  broad  in  the  past,  and 

WHEREAS,  the  grant  of  power  to  hold  administrative  hearings,  which  is 
quasi- judicial  power,  to  administrative  agencies  in  Montana  has  also  been 
broad  in  the  past,  and 

WHEREAS,  the  broad  gremts  of  quasi-legislative  smd  quasi-judicial  power 
to  administrative  agencies  make  it  increasingly  important  that  the  rights  of 
citizens  affected  by  actions  and  decisions  of  administrative  agencies  be 
protected  adequately,  and 

WHEREAS,  at  the  present  time  there  is  wide  disparity  in  Montana  statutes 
grzmting  rule-making  authority  and  authority  to  hold  hearings  to  administra- 
tive agencies,  and  this  disparity  has  resulted  in  substantial  differences  in 
the  procedures  used  by  administrative  agencies  for  adopting  rules  and  holding 
hearings ,  and 

WHEREAS,  these  differences  make  it  extremely  difficult  for  citizens  to 
determine  what  procedures  are  used  by  a  particular  agency,  and 

WHEREAS,  in  some  instances  ambiguous  language  in  the  statutes,  lack  of 
legal  counsel,  or  both,  may  have  inhibited  administrative  agencies  in  taking 
action  even  though  that  action  might  have  been  desirable,  eind 

WHEREAS,  some  administrative  agencies  have  codified  their  rules  and  pro- 
cedures, but  often  the  codification  availeible  to  citizens  is  obsolete  thus 
making  it  extremely  difficult  to  determine  what  rules  and  procedures  are  in 
effect  at  any  particular  time,  cuid 

WHEREAS,  lacking  any  central  filing,  the  only  method  by  which  current 
rules  Ceui  be  obtained  is  by  contacting  the  appropriate  agency  of  state  govern- 
ment ,  eUld 

WHEREAS,  because  there  is  no  central  filing  of  administrative  rules,  it 
is  extremely  difficult  at  the  present  time  to  determine  whether  or  not  dupli- 
cation or  conflicts  may  exist  in  rules  adopted  by  different  administrative 
agencies ,  and 

WHEREAS,  the  national  conference  of  commissioners  on  uniform  state  laws 
has  recognized  the  need  for  standardization  of  administrative  rule-making  and 
hearing  procedures  emd  recommend  a  model  act  in  this  area,  and 

WHEREAS,  if  such  an  act  were  adopted,  it  might  be  desireible  to  exclude 
certain  agencies  that  have  well  defined  rules  and  hearing  procedures. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES  OF 
THE  STATE  OF  MONTANA: 

That  the  legislative  council  is  requested  to  conduct  a  detailed  study 
of  the  statutes  granting  quasi-legislative  emd  quasi-judicial  powers  to  ad- 
ministrative agencies  of  the  state. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  is  requested  to 
determine  whether  it  would  be  feasible  and  desireible  to  adopt  a  uniform  ad- 
ministrative procedure  act  like  that  recommended  by  the  national  conference 
of  commissioners  on  uniform  state  laws. 


BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  consult  with  all 
state  agencies  which  might  be  affected  by  an  administrative  procedure  statute 
and,  based  upon  the  Information  obtained,  consider  the  feasibility  euid  desir- 
ability of  excluding  those  agencies  which  have  well  defined  rule-making  and 
hearing  procedures  established. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  may  appoint  advi- 
sory persons  eind  groups  as  it  deems  necessary  and  advisable ,  and  may  also 
consider  contracting  with  the  university  of  Montana  law  school  for  the  basic 
research  necessary  prior  to  the  formulation  of  conclusions  and  recommenda- 
tions . 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  is  requested  to 
prepare  a  written  report,  together  with  any  necessary  implementing  legisla- 
tion, for  consideration  by  the  forty-second  legislative  assembly. 

BE  IT  FURTHER  RESOLVED,  that  the  secretary  of  state  is  directed  to  send 
copies  of  this  resolution  to  the  executive  director  of  the  legislative  council 
and  to  all  members  of  the  Montana  ccxtimission  on  uniform  state  laws. 
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CHAPTER  I 

INTRODUCTION 

Senate  Joint  Resolution  No.  12,  as  adopted  by  the  Forty-First  Legislative 
Assembly,  requested  the  Legislative  Council  to  make  a  study  of  state  adminis- 
trative procedures,  to  make  recramnendations  with  regard  to  the  feasibility 
and  desirability  of  adopting  a  state  administrative  procedure  act,  and  to 
draft  proposed  legislation  for  consideration  by  the  Forty-Second  Legislative 
Assembly. 

To  assist  the  Council,  the  Subcommittee  on  Administrative  Procedures  retained 
the  services  of  Mr.  John  P.  McCrory,  Professor  of  Law  at  the  University  of 
Montana.   It  should  be  noted  that  although  Mr.  McCrory  performed  the  research 
work  on  the  report  he  constantly  consulted  with  the  members  of  the  Subcom- 
mittee, eind  its  suggestions  and  recommendations  were  included  in  the  study 
sutanitted  by  him  to  the  Subcommittee.   In  addition  the  study  and  the  proposed 
legislation  were  exeimined  in  detail  by  the  Council  before  its  final  approval 
was  given. 

The  study  as  completed  by  Mr.  McCrory  consists  of  two  parts:  Part  I,  "Report 
of  Study  on  Montana  Administrative  Procedures  and  Proposal  for  a  Montana 
Administrative  Procedure  Act,"  and  Part  II,  "Proposed  Montana  Administrative 
Procedure  Act  With  Explanatory  Comments."   Copies  of  the  study  are  available 
for  examination  in  the  Council  offices  in  room  138  in  the  state  capitol, 
Helena,  Montana.   Copies  are  also  availcible  for  consideration  by  legislative 
committees  of  the  Forty-Second  Legislative  Assembly. 

Because  of  the  length  of  the  study,  the  Council  concluded  that  to  reproduce 
the  study  for  this  Council  report  would  be  redundant  and  not  economically 
feasible.   For  these  reasons  this  Council  report  consists  of  a  summary  of 
the  study  as  completed  by  the  Subcommittee  eind  Mr.  McCrory. 

The  study  of  state  administrative  procedures  was  made  on  the  basis  of 
responses  to  a  questionnaire  submitted  to  agencies ,  evaluation  of  statutes 
and  constitutional  provisions  creating  agencies  cind  giving  them  their 
authority,  evaluation  of  rules  and  regulations  adopted  by  agencies  and 
supplemental  inquiries  made  to  particular  agencies. 

The  Joint  Resolution  contemplates  the  possibility  of  adopting  a  state  ad- 
ministrative procedure  act  similar  to  the  Revised  Model  State  Administrative 
Procedure  Act  (herein  referred  to  as  the  Revised  Model  Act)  proposed  by  the 
National  Conference  of  Commissioners  on  Uniform  State  Laws.   Accordingly, 
the  study  was  conducted  and  the  report  is  structured  to  compare  state  ad- 
ministrative procedures  with  the  procedures  provided  for  in  the  Revised  Model 
Act.   Critical  functions  and  procedures  of  administrative  agencies  auid  judi- 
cial review  procedures  are  evaluated.   The  report  is  structured  to  show  for 
each:   summaries  of  provisions  of  the  Revised  Model  Act,  the  purpose  of  the 
provisions  of  the  Revised  Model  Act,  discussion  of  comparable  state  adminis- 
trative procedures  and  reconanendations  for  a  Montema  Administrative  Procedure 
Act. 
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CHAPTER  H 

THE  IMPACT  AND  IMPORTANCE  OF  THE  ADMINISTRATIVE  PROCESS 

It  has  been  said  that: 

"The  determinations  of  administrative  agencies  significeintly  affect 
the  personal  life  of  every  citizen.   Many  men  can  avoid  'court 
trouble,'  but  few  indeed  can  avoid  the  administrative  agencies.   Like 
death  and  taxes  (both  of  which,  incidentally,  are  matters  of  agency 
concern)  the  agencies  reach  everyone."^ 

This  observation  is,  without  question,  applicable  to  the  state  of  Montana. 
Virtually  no  one  who  lives  or  is  present  in  the  state  can  escape  contact  with 
the  administrative  process.   Administrative  agencies  regulate  the  quality  of 
air  that  we  breathe  (State  Department  of  Health) ;  the  quality  and  price  of  the 
milk  we  drink  (Milk  Control  Board) ;  the  quality  of  food  that  we  eat  (Depart- 
ment of  Health  and  State  Board  of  Food  Distributors) ;  the  price  at  which 
merchandise  is  sold  and  trade  practices  (Montana  Trade  Commission) ;  the 
circumstances  under  which  we  borrow  money  (Consumer  Loan  Commissioner) ;  the 
cost  of  utilities  needed  for  everyday  existence  (Public  Service  Commission) ; 
when  and  where  a  person  may  hunt  and  fish  (Fish  and  Game  Commission) ;  the 
issuance  of  automobile  drivers'  licenses  (Highway  Patrol  Board);  the  quality 
of  many  of  the  basic  professional  and  occupational  services  which  we  rely 
upon  daily;  and  many  other  things  which  have  a  very  real  and  significcint 
effect  on  our  daily  lives. 

There  are  twenty-five  boards  which  license  individuals  to  engage  in  profes- 
sions and  occupations.   For  example,  without  a  license  issued  by  a  state  ad- 
ministrative agency  a  person  cannot  practice  the  following  occupations  and 
professions:   real  estate  broker  or  salesmem,  barber,  professional  engineer, 
pharmacist,  osteopath,  optometrist,  cosmetologist,  dentist,  physician,  morti- 
cian, masseur,  or  water  well  contractor  (this  is  not  an  all-inclusive  list). 
These  boards  have  power  and  authority  to  adopt  rules  which  regulate  their 
respective  occupations  or  professions  and  to  grant  or  deny  licenses.   When 
an  application  for  a  license  is  submitted,  they  determine  if  the  applicant 
is  qualified,  and  may  issue  or  deny  a  license  accordingly.   Quite  often  the 
criteria  for  this  determination  includes  discretionary  considerations,  such 
as  judgments  regarding  general  fitness  or  good  moral  character.   The  boards 
also  have  authority  to  determine  if  and  when  licenses  should  be  revoked  or 
suspended. 

Other  state  agencies  have  similar  functions,  e.g.,  authority  to  adopt  rules 
which  regulate  conduct  and  authority  to  make  specific  determinations  regard- 
ing the  application  of  rules  and  statutes  in  individual  cases.   For  example, 
the  Montana  Aeronautics  Commission  has  authority  to  adopt  rules  regulating 
air  carriers;  fixing  rates,  fares,  charges  and  classifications  for  air 
carriers;  issuing  or  denying  certificates  of  public  convenience  and  necessity 
which  air  carriers  must  have  to  operate  within  the  state;  and  revoke,  suspend 
or  modify  such  certificates,  R.C.M. ,  1947,  Section  1-323.   It  has  similar 
authority  and  functions  regarding  the  regulation  and  licensing  of  airports, 
R.C.M. ,  1947,  Sections  1-304  to  1-310.   The  State  Entomologist,  acting  as  a 
State  Apiarist,  regulates  the  state  beekeeping  industry.   His  powers  include 
the  authority  to  order  the  burning  of  infected  bees,  hives  and  equipment  on 
five  days'  notice,  R.C.M.,  1947,  Section  82-806.   The  State  Board  of  Land 
Commissioners  is  authorized  to  make  rules  regarding  the  use  and  leasing  of 
state  lands,  R.C.M.,  1947,  Sections  81-303,  81-423,  81-507,  81-1707,  81-1722. 
It  also  has  the  power  to  choose  between  competing  prospective  lessees  who 
wish  to  use  state  land  and  to  cancel  leases,  R.C.M.,  1947,  Sections  81-422, 
81-501,  81-602,  81-1701,  81-1702.2,  81-1710,  81-1729. 


1  Cooper,  Frank  E.   State  Administrative  Law,  Vol.  1,  pg.  3. 
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In  some  insteuices,  the  violation  of  rules  or  orders  issued  by  state  adminis- 
trative agencies  is  a  misdemeanor,  which  may  be  punished  by  fine  or  imprison- 
ment or  both.   See  for  example:   R.C.M.,  1947,  Section  27-422  (Milk  Control 
Board);  R.C.M. ,  1947,  Section  66-2613  (Water  Well  Contractors  Examining 
Board);  R.C.M. ,  1947,  Section  28-127  (State  Board  of  Forestry);  R.C.M. ,  1947, 
Section  66-817  (State  Examining  Board  of  Cosmetology);  R.C.M.,  1947,  Section 
66-1314  (State  Board  of  Examiners  in  Optometry);  R.C.M.,  1947,  Section 
90-188(9)  (The  Secretary  of  Agriculture  as  the  Sealer  of  Weights  and 
Measures);  and  R.C.M.,  1947,  Section  46-210  (Livestock  Sanitary  Board).   The 
Montana  Supreme  Court  considered  and  approved  the  constitutionality  o|  stat- 
utes, such  as  the  foregoing,  which  permit  administrative  bodies  to  define 
conduct  which  shall  constitute  a  crime,  Bacus  v.  Leike  County,  138  Mont.  69, 
354  P  2d  1056  (1960).   So  long  as  the  legislature  sets  the  penalty,  sOch 
delegations  are  not  subject  to  constitutional  attack. 

The  foregoing  is  a  sampling  which  highlights  the  authority  that  administra- 
tive agencies  have  in  Monteuia.   In  some  instances,  the  administrative  author- 
ity is  a  single  official.   However,  more  often  it  is  a  body  consisting  of 
several  members .   Some  agencies ,  such  as  the  State  Department  of  Health ,  act 
in  a  multiple  capacity  regulating  more  than  one  area. 
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CHAPTER  III 

MODEL  STATE  ADMINISTRATIVE  PROCEDURE  ACT  IN  OTHER  STATES 

More  them  half  of  the  50  states  have  adopted  or,  to  some  degree,  patterned 
their  state  acts  after  the  Model  Act  or  the  Revised  Model  Act.   These  states 
include:   Arizona,  Arkansas,  Connecticut,  Florida,  Georgia,  Hawaii,  Idaho, 
Illinois,  Indiana,  Iowa,  Kentucky,  Louisiana,  Maine,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Missouri,  Nebraska,  Nevada,  New  Jersey,  New  Mexico, 
North  Carolina,  North  Dcikota,  Oklcihoma,  Oregon,  Rhode  Island,  South  Dakota, 
Virginia,  Washington,  West  Virginia,  Wisconsin,  Wyoming  and  Vermont. 2   States 
which  within  the  past  10  years  have  adopted  or  closely  patterned  their 
acts  after  the  Revised  Model  Act  include:   Arkansas,  Florida,  Georgia, 
Hawaii,  Idaho,  Louisiana,  Nevada,  New  Mexico,  Oklahoma,  Rhode  Island,  South 
Dakota,  West  Virginia,  Wyoming  and  Vermont. 

The  majority  of  the  remaining  states  have  adopted  administrative  procedure 
acts.   Some  of  these  acts  are  patterned  after  the  Federal  Administrative 
Procedure  Act.   Only  a  few  states  do  not  have  an  administrative  procedure 
statute  of  some  type. 3  New  York  has  a  statute  which  relates  only  to  judicial 
review.   However,  the  New  York  Law  Revision  Commission  has  been  studying 
state  administrative  procedures  since  1962  and  has  proposed  an  act  which  is 
patterned  after  the  Revised  Model  Act.^ 

The  foregoing  summary  merely  highlights  the  efforts  and  energy  which  have 
been  expended  to  develop  adequate  administrative  procedures .   Numerous  other 
studies  have  been  made  including  studies  by  many  states  which  have  resulted 
in  the  adoption  of  state  administrative  procedure  acts.   One  commentator  has 
stated  that  "the  consideration  given  to  the  subject  constitutes  one  of  the 
truly  massive  research  activities  in  the  history  of  the  law. "5 


2  Cooper,  Frank  E.   State  Administrative  Law,  Vol.  1,  pg.  13. 

3  A  few  states  having  no  general  Administrative  Procedure  Act  have  isolated 
statutory  requirements  relating  to  such  things  as  authority  to  adopt  rules 
and  regulations,  filing  of  rules  and  regulations  and  judicial  review  of 
agency  decisions. 

4  New  York  State  Assembly  Bill  No.  6304-A  (1969). 

5  Cooper,  Frank  E.   State  Administrative  Law,  Vol.  1,  pg.  11. 
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CHAPTER  IV 

THE  REVISED  MODEL  ACT 

As  previously  stated  in  this  report,  the  recommended  Montana  Administrative 
Procedure  Act  has  been  patterned  after  the  Revised  Model  Act. 

As  the  name  implies,  the  Revised  Model  Act  is  not  intended  to  be  a  uniform 
act  to  be  adopted  by  all  states  in  the  exact  form  approved  by  the  Commission- 
ers.  Rather  it  is  a  model  and  it  was  anticipated  that  additions  or  modifica- 
tions would  be  made  to  meet  local  conditions. 

The  Commissioners  have  made  the  following  comment  regarding  the  content  of 
the  Revised  Model  Act: 

"The  act  deals  primarily  with  major  principles,  not  with  minor 
matters  of  detail.   Every  student  of  administrative  law  recognizes 
that  many  of  the  procedural  details  involved  in  administrative 
action  must  necessarily  vary  more  or  less  from  state  to  state  and 
even  from  agency  to  agency  within  the  same  state.   Each  state  and 
each  agency  must  work  out  these  details  for  itself  according  to 
the  necessities  of  the  situation.   However,  there  are  certain  basic 
principles  of  common  sense,  justice,  and  fairness  that  can  and 
should  prevail  universally.   The  proposed  act  incorporates  these 
principles,  with  only  enough  elaboration  of  detail  to  support  the 
essential  major  features. 

The  major  principles  embraced  in  the  act  as  adopted  by  the  Confer- 
ence are: 

(1)  Requirement  that  each  agency  shall  adopt  essential  proce- 
dural rules  and,  except  in  emergencies,  that  4II  rule-making,  both 
procedural  and  substemtive,  shall  be  accompanied  by  notice  to 
interested  persons  and  opportunity  to  submit  views  or  information; 

(2)  Assuremce  of  proper  publicity  for  all  administrative  rules; 

(3)  Provision  for  adveuice  determination  of  the  validity  of  ad- 
ministrative rules,  zuid  for  "declaratory  rulings,"  affording  advance 
determination  of  the  applicability  of  administrative  rules  to 
particular  cases ; 

(4)  Assuramce  of  fundamental  fairness  in  administrative  adju- 
dicative hearings,  particularly  in  regard  to  such  matters  as  notice, 
rules  of  evidence,  the  taking  of  official  notice,  the  exclusion  of 
factual  material  not  properly  presented  euid  made  a  part  of  the 
record,  amd  proper  separation  of  functions; 

(5)  Assurance  of  personal  familiarity  with  the  evidence  on  the 
part  of  the  responsible  deciding  officers  and  agency  heads  in 
quasi- judicial  cases; 

(6)  Provision  for  proper  proceedings  for  and  scope  of  judicial 
review  of  administrative  orders,  thus  assuring  correction  of  admin- 
istrative errors. 

There  is  no  good  reason  why  these  general  principles  should  not 
govern  throughout  the  entire  administrative  structure.   They  are 
not  details;  they  are  essential  safeguards  of  fairness  in  the  ad- 
ministrative process.   Yet  too  many  state  statutes  are  altogether 
deficient  in  regard  to  them. 

Recent  years  have,  however,  been  bringing  forth  in  many  quarters 
profound  apprehension  over  the  undisciplined  growth  of  administra- 
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tive  powers,  cuid  this  is  the  reason  why  the  Congress  and  several 
state  legislatures  have  been  sufficiently  concerned  to  take  affirm- 
ative action. 

The  Model  State  Administrative  Procedure  Act  is  offered  by  the 
National  Conference  of  Commissioners  in  the  hope  that  it  will  serve 
a  good  purpose  in  states  that  may  be  considering  the  adoption  of 
such  legislation  or  the  revision  of  acts  already  on  the  statute 
books.   The  Model  Act  will,  of  course,  require  careful  adjustment 
to  the  special  statutory  conditions  peculiar  to  the  state  under 
consideration  but  the  general  principles  set  forth  are  of  universal 
applicability  and  the  suggested  language  will  also  be  found  help- 
ful." 

The  Commissioners  have  further  stated  that  the  purpose  of  the  Revised  Model 
Act  is  to  give  "assurance. . .of  reasonable  uniformity  of  practice  and  fair 
procedural  methods  for  the  benefit  of  all  persons  affected  by  state  adminis- 
trative action," 
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CHAPTER  V 

CONCLUSIONS  AND  RECOMMENDATIONS 

Based  on  the  study  of  its  Subcommittee  on  Administrative  Procedures  and  its 
own  review,  the  Council  concludes  that  the  adoption  of  a  state  administra- 
tive procedure  act  is  not  only  feasible  and  desirable,  but  is  also  an  urgent 
necessity.   The  Council  recommends  the  passage  of  legislation  proposed  in 
;^pendix  A  of  this  report. 
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APPENDIX  A 


BILL  NO. 


INTRODUCED  BY 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  PRESCRIBING  UNIFORM  PROCEDURES  FOR 
STATE  ADMINISTRATIVE  AGENCIES,  INCLUDING:   REQUIREMENT  FOR  ADOPTION  OF 
PROCEDURAL  RULES;  PROCEDURES  FOR  ADOPTION,  AMENDMENT  OR  REPEAL  OF  RULES, 
INCLUDING  EMERGENCY  RULES;  FILING  AND  PUBLICATION  OF  RULES;  JUDICIAL 
NOTICE  OF  RULES;  NOTICE  AND  HEARING  REQUIREMENTS  FOR  CONTESTED  CASES; 
PROCEDURES  FOR  CONTESTED  CASE  HEARINGS;  PROCEDURES  FOR  DECISION-MAKING 
IN  CONTESTED  CASES;  JUDICIAL  REVIEW  OF  CONTESTED  CASE  DECISIONS;  DECLAR- 
ATORY RULINGS  BY  AGENCIES;  DECLARATORY  JUDGMENTS  BY  COURTS  REGARDING  THE 
VALIDITY  AND  APPLICATION  OF  AGENCY  RULES;  SUBPOENAS,  SUBPOENA  ENFORCEMENT 
AND  COMPELLING  TESTIMONY  FOR  AGENCY  PROCEEDINGS;  AND  RIGHT  TO  REPRESENTA- 
TION IN  AGENCY  PROCEEDINGS." 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

TITLE  AND  DEFINITIONS 

Section  1.   Short  title.   This  act  shall  be  known  euid  may  be  cited  as 
the  "Montana  Administrative  Procedure  Act," 

Section  2.   Definitions.   For  purposes  of  this  act:   (1)   "Agency" 
meems  any  board,  bureau,  commission,  department,  authority  or  officer  of 
the  state  government  authorized  by  law  to  make  rules  and  to  determine  con- 
tested cases ,  except  that  the  provisions  of  this  act  shall  not  apply  to  the 
following : 

(a)  the  legislature  and  2uiy  branch,  committee  or  officer  thereof; 

(b)  the  judicial  bremches  and  any  committee  or  officer  thereof; 

(c)  the  governor,  except  that  an   agency  otherwise  covered  by  this 
act  shall  not  be  exempt  because  the  governor  has  been  designated  as  a 
member  thereof; 

(d)  the  state  military  establishment  and  agencies  concerned  with 
civil  defense  2md  recovery  from  hostile  attack; 

(e)  the  state  board  of  pardons,  except  that  said  board  shall  be 
subject  to  the  requirements  of  sections  3  and  5  of  this  act  and  its  rules 
shall  be  published  in  the  Montana  Administrative  Code  and  Register; 

(f)  the  supervision  and  administration  of  any  penal,  mental,  medical 
or  eleemosynary  institution  with  regard  to  the  admission,  release,  insti- 
tutional supervision,  custody,  control,  care  or  treatment  of  inmates,  pris- 
oners or  patients; 

(g)  the  administration  euid  management  of  educational  institutions; 

(h)   the  finzincing,  construction  and  mainten2uice  of  public  works. 

(2)   "Rule"  means  each  agency  regulation,  standard  or  statement  of 
general  applicability  that  implements,  interprets,  or  prescribes  law  or 
policy  or  describes  the  organization,  procedures,  or  practice  requirements 
of  an  agency.   The  term  includes  the  amendment  or  repeal  of  a  prior  rule, 
but  does  not  include: 
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(a)  statements  concerning  only  the  internal  management  of  an  agency 
uu3  not  affecting  private  rights  or  procedvires  available  to  the  public; 

(b)  declaratory  rulings  issued  pursueuit  to  section  18  of  this  act; 

(c)  intra-agency  memoranda; 

(d)  rules  relating  to  the  use  of  public  works,  facilities,  streets 
and  highways,  when  the  substance  of  such  rules  is  indicated  to  the  public 
by  means  of  signs  or  signals; 

(e)  seasonal  rules  adopted  annually  relating  to  hunting,  fishing  and 
trapping  when  there  is  a  statutory  requirement  for  the  publication  of  such 
rules,  and  rules  adopted  annually  relating  to  the  seasonal  recreational  use 
of  Ijmds  £ind  waters  owned  or  controlled  by  the  state  when  the  substance  of 
such  rules  is  indicated  to  the  public  by  means  of  signs  or  signals; 

(f)  rules  relating  to  personnel  standards,  job  classifications  or 
salary  ranges  for  agency  employees; 

(g)  uniform  rules  adopted  pursuant  to  interstate  compact,  except  that 
such  rules  shall  be  filed  in  accordance  with  section  10  of  this  act  and  shall 
be  published  in  the  Montana  Administrative  Code  and  Register. 

(3)  "Contested  case"  meeuis  any  proceeding  before  an  agency  in  which 

a  determination  of  legal  rights,  duties  or  privileges  of  a  party  is  required 
by  law  to  be  made  after  an  opportxinity  for  hearing.   The  term  includes,  but 
is  not  restricted  to,  rate-making,  price-fixing  and  licensing. 

(4)  "License"  includes  the  whole  or  part  of  any  agency  permit,  certif- 
icate, approval,  registration,  charter  or  other  form  of  permission  required 
by  law,  but  does  not  include  a  license  required  solely  for  revenue  purposes. 

(5)  "Licensing"  includes  any  agency  process  respecting  the  grant, 
denial,  renewal,  revocation,  suspension,  annulment,  withdrawal,  limitation 
or  amendment  of  a  license. 

(6)  "Party"  means  any  person  or  agency  named  or  admitted  as  a  party, 
or  properly  seeking  and  entitled  as  of  right  to  be  admitted  as  a  party;  but 
nothing  herein  shall  be  construed  to  prevent  an  agency  from  admitting  any 
person  or  agency  as  a  party  for  limited  purposes. 

(7)  "Person"  meeins  any  individual,  partnership,  corporation,  associa- 
tion, governmental  subdivision  or  public  organization  of  any  character  other 
than  an  agency. 

RULE-MAKING 

Section  3.   Rules  describing  agency  organization  and  procedures  — 
public  inspection  of  rules  —  model  rules.   (1)   In  addition  to  other  rule- 
making requirements  imposed  by  law,  each  agency  shall: 

(a)  Adopt  as  a  rule  a  description  of  its  organization,  stating  the 
general  course  and  method  of  its  operations  and  the  methods  whereby  the 
public  may  obtain  information  or  make  submissions  or  requests. 

(b)  Adopt  rules  of  practice  setting  forth  the  nature  and  requirements 
of  all  formal  and  informal  procedures  available,  including  a  description  of 
all  forms  and  instructions  used  by  the  agency. 

(c)  Make  available  for  public  inspection  all  rules  and  all  other  writ- 
ten statements  of  policy  or  interpretations  formulated,  adopted  or  used  by 
the  agency  in  the  discharge  of  its  functions. 

(d)  Upon  request  of  any  person  or  agency,  provide  a  copy  of  any  rule. 
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Unless  otherwise  provided  by  statute,  2ui  agency  may  require  the  payment  of 
the  cost  of  providing  such  copies. 

(2)  No  agency  rule  shall  be  valid  or  effective  against  ctny  person  or 
party  whose  rights  have  been  substzmtlally  prejudiced  by  an  agency's  failure 
to  comply  with  the  public  inspection  requirement  herein. 

(3)  The  attorney  general  shall  prepare,  as  soon  as  is  practicable  after 
the  passage  of  this  act,  a  model  form  for  a  rule  describing  the  organization 
of  agencies  and  model  rules  of  practice  for  agencies  to  use  as  a  guide  in 
fulfilling  the  requirements  of  section  3  (1) .   The  attorney  general  shall 
add  to,  amend  or  revise  the  model  rules  from  time  to  time  as  he  shall  deem 
necessary  for  the  proper  guidemce  of  agencies.   The  model  rules,  and  addi- 
tions, amendments  or  revisions  thereto,  shall  be  appropriate  for  the  use  of 
as  mzmy  agencies  as  is  practicable  and  shall  be  filed  with  the  secretary  of 
state  emd  provided  to  euiy  agency  upon  request.   The  adoption  by  an  agency 

of  all  or  part  of  the  model  rules  shall  not  relieve  the  agency  from  following 
the  rule-meUcing  procedures  required  by  this  act. 

Section  4.   Adoption  —  amendment  or  repeal  of  rules  —  emergency  rules. 
(1)   Prior  to  the  adoption,  amendment  or  repeal  of  any  rile,  the  agency  shall: 

(a)  Give  written  notice  of  its  intended  action.   The  notice  shall  in- 
clude a  statement  of  either  the  terms  or  substance  of  the  intended  action  or 
a  description  of  the  subjects  and  issues  involved,  cind  the  time  when,  place 
where,  and  manner  in  which  interested  persons  may  present  their  views  there- 
on.  The  notice  shall  be  filed  with  the  secretary  of  state  for  publication  in 
the  Montema  Administrative  Register  as  provided  in  sectiqn  6  (2)  of  this  act 
and  mailed  to  persons  who  have  made  timely  requests  to  the  agency  for  advance 
notice  of  its  rule-making  proceedings.   The  notice  shall  be  published  and 
mailed  at  least  twenty  (20)  days  in  advance  of  the  agency's  intended  action. 
If  any   statute  shall  provide  for  a  different  method  of  publication,  the 
affected  agency  shall  coit^jly  with  the  statute  in  addition  to  the  requirements 
contained  herein.   However,  in  no  case  shall  the  notice  period  be  less  than 
twenty  (20)  days. 

(b)  Afford  interested  persons  reasonable  opportunity  to  submit  data, 
views  or  arguments,  orally  or  in  writing.   In  the  case  of  substantive  rules, 
opportunity  for  oral  hearing  shall  be  granted  if  requested  by  either  ten 
percent  (10%)  or  twenty-five  (25)  of  the  persons  who  will  be  directly  af- 
fected by  the  proposed  rule,  by  a  governmental  subdivision  or  agency  or  by 
an   association  having  not  less  tham  twenty-five  (25)  members  who  will  be 
directly  affected.   Contested  case  procedures  need  not  be  followed  in  hear- 
ings held  pursueuit  to  this  section.   Where  a  hearing  is  otherwise  required  by 
statute,  nothing  herein  shall  be  deemed  to  alter  that  requirement.  The  agency 
shall  consider  fully  written  and  oral  submissions  respecting  the  proposed 
rule.   Upon  adoption  of  a  rule,  em  agency,  if  requested  to  do  so  by  an 
interested  person  either  prior  to  adoption  or  within  thirty  (30)  days  there- 
after, shall  issue  a  concise  statement  of  the  principal  reasons  for  euid 
aged.nst  its  adoption,  incorporating  therein  its  reasons  for  overruling  the 
considerations  urged  against  its  adoption. 

(2)  If  an   agency  finds  that  an   imminent  peril  to  the  public  health, 
safety  or  welfare  requires  adoption  of  a  rule  upon  fewer  than  twenty  (20) 
days'  notice  and  states  in  writing  its  reasons  for  that  finding,  it  may 
proceed,  without  prior  notice  or  hearing  or  upon  any  abbreviated  notice  euid 
hearing  that  it  finds  practicable,  to  adopt  an  emergency  rule.   The  rule 
may  be  effective  for  a  period  not  longer  theui  one  hundred  and  twenty  (120) 
days,  but  the  adoption  of  em  identical  rule  under  subsections  (1) (a)  smd 
(1) (b)  of  this  section  is  not  precluded.   The  sufficiency  of  the  reasons 
for  a  finding  of  imminent  peril  to  the  public  health,  safety  or  welfare 
shall  be  subject  to  judicial  review. 

(3)  No  rule  adopted  after  the  effective  date  of  this  act  shall  be  valid 
unless  adopted  in  substemtial  compliance  with  subsections  (1)  emd  (2)  of  this 
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section.   A  proceeding  to  contest  zmy  rule  on  the  ground  of  noncon^liance 
with  the  procedural  requirements  of  this  section  must  be  commenced,  or  any 
defense  contesting  a  rule  on  such  grounds  must  be  raised,  within  two  (2) 
years  from  the  effective  date  of  this  rule. 

(4)  An  agency  may  use  informal  conferences  £uid  consultations  as  a  means 
of  obtaining  the  viewpoints  and  advice  of  interested  persons  with  respect  to 
contemplated  rule-making.   An  agency  may  also  appoint  committees  of  experts 
or  interested  persons  or  representatives  of  the  general  public  to  advise  it 
with  respect  to  any  contemplated  rule-making.   The  powers  of  the  coranijttees 
shall  be  advisory  only.   Nothing  herein  shall  relieve  the  agency  from  ifollow- 
ing  rule-making  procedures  required  by  this  act. 

(5)  Rules  shall  not  unnecessarily  repeat  statutory  lamguage.   Whenever 
it  is  necessary  to  refer  to  statutory  language  in  order  to  convey  the  iieaning 
of  a  rule  interpreting  the  language,  the  reference  shall  clearly  indicate 
that  portion  of  the  leuiguage  which  is  statutory  and  the  portion  which  is  am- 
plification of  the  language.   Each  rule  shall  include  a  citation  of  authority 
pursuant  to  which  it,  or  any  part  thereof,  is  adopted. 

(6)  Each  agency  shall  at  least  annually  review  its  rules  to  determine 
if  any   new  rule  should  be  adopted  or  any  existing  rule  should  be  modified 
or  repealed. 

Section  5.   Filing  of  rules  —  effective  date  of  rules.   (1)   On  or 
before  the  60th  day  following  the  effective  date  of  this  act,  each  agency 
shall  file  with  the  secretary  of  state  a  certified  copy  of  each  rule  adopted 
by  it  on  or  before  the  effective  date  of  this  act  and  remaining  in  effect. 
Any  rule  not  so  filed  shall  be  deemed  to  have  been  abrogated  by  the  agency 
and  shall  be  void  and  of  no  effect. 

(2)  Each  agency  shall  file  with  the  secretary  of  state  a  certified 
copy  of  each  rule  adopted  by  it  subsequent  to  the  effective  date  of  this  act. 
Each  rule  shall  become  effective  ten  (10)  days  after  publication  in  the 
Montzma  Administrative  Register  or  Code  as  provided  in  section  6  of  this  act, 
except  that* 

(a)  If  a  later  date  is  required  by  statute  or  specified  in  the  rule, 
the  later  date  shall  be  the  effective  date.- 

(b)  Subject  to  applicaJale  constitutional  or  statutory  provisions,  an 
emergency  rule  shall  become  effective  immediately  upon  filing  with  the  sec- 
retary of  state,  or  at  a  stated  date  less  than  ten  (10)  days  following  pub- 
lication in  the  Montana  Administrative  Code  or  Register,  if  the  agency  finds 
that  this  effective  date  is  necessary  because  of  imminent  peril  to  the  pub- 
lic health,  safety  or  welfare.   The  agency's  finding  and  a  brief  statement 
of  reasons  therefor  shall  be  filed  with  the  rule.   The  agency  shall  take 
appropriate  measures  to  make  emergency  rules  known  to  every  person  who  may 
be  affected  by  them. 

(3)  The  secretary  of  state  may  prescribe  a  format,  style  and  arrange- 
ment for  rules  which  are  filed  pursuant  to  this  act  and  may  refuse  to  accept 
the  filing  of  any  rule  that  is  not  in  substemtlal  complicuice  therewith.   He 
shall  keep  and  maintain  a  permanent  register  of  all  rules  filed  (including 
superseded  and  repealed  rules) ,  which  shall  be  open  to  public  inspection, 
8uid  shall  provide  copies  of  any  rule  upon  request  of  any  person  or  agency. 
Unless  otherwise  provided  by  statute,  the  secretary  of  state  may  require 
the  payment  of  the  cost  of  providing  such  copies. 

Section  6.   Pioblication  and  distribution  of  rules  emd  notices.   (1)   The 
secretary  of  state  sha}.l,  as  soon  as  is  practicable  after  the  effective  date 
of  this  act,  compile,  index  cind  publish  all  rules  filed  pursuant  to  this  act 
in  a  publication  which  shall  be  known  as  the  Montana  Administrative  Code 
(herein  referred  to  as  the  Code) .   The  Code  shall  be  printed  or  otherwise 
duplicated,  in  loose-lleaf  form.   The  secretaury  of  state  shall  revise  the 
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Code,  or  any  part  thereof,  as  often  as  he  deems  necessary. 

(2)  The  secretary  of  state  shall  each  month  compile  and  publish  the 
Monteina  Administrative  Register  (herein  referred  to  as  the  Register) .   The 
Register  shall  contain  two  (2)  sections,  a  rules  section  and  a  notice  sec- 
tion. 

(a)  The  rules  section  of  the  Register  shall  contain  all  rules  filed 
with  the  secretary  of  state  since  the  compilation  and  publication  of  the 
preceding  issue  of  the  Register,  eind  in  the  case  of  the  first  issue,  since 
the  effective  date  of  this  act,  except  that  nothing  herein  shall  require 
that  rules  filed  pursueint  to  section  5  (1)  be  published  in  the  Register. 
This  section  of  the  Register  shall  be  printed  or  duplicated  in  the  same  style 
as  the  Code  and  shall  be  set  up  so  as  to  permit  changes  to  be  inserted  as 
pages  in  the  Code  in  lieu  of  the  pages  containing  superseded  material  and  to 
permit  additions  to  the  Code. 

(b)  The  notice  section  of  the  Register  shall  contain  all  rule-making 
notices  filed  with  the  secretary  of  state  pursuant  to  section  4  of  this  act 
since  the  compilation  and  publication  of  the  preceding  Register,  and  in  the 
case  of  the  first  issue  of  the  Register,  since  the  effective  date  of  this 
act.   This  section  shall  be  printed  or  duplicated  in  such  manner  as  to  make 
it  easily  distinguishable  from  the  rules  section  of  the  Register  and  so 
that  separate  copies  of  the  notice  section  can  be  provided  to  any  person 
upon  request  to  the  secretary  of  state.   The  secretary  of  state  may  require 
the  payment  of  the  cost  of  providing  such  copies. 

(c)  Each  issue  of  the  Register  shall  contain  a  title  page  with  the 
name  "Montana  Administrative  Register,"  the  issue  number  and  date  of  the 
Register,  eind  a  table  of  contents.   Each  page  of  the  Register  shall  contain 
the  issue  number  and  date  of  the  Register  of  which  it  is  a  part.   The  sec- 
retary of  state  may  include  in  the  Register  instructions  or  information  to 
help  the  user  in  correctly  making  insertions  or  deletions  in  the  Code  and 
to  keep  the  Code  current. 

(3)  The  secretary  of  state,  with  the  consent  of  the  adopting  agency, 
may  omit  from  the  Code  or  Register  zmy  rule  the  publication  of  which  would 
be  unduly  cumbersome,  expensive  or  otherwise  inexpedient,  if  the  rule  in 
printed  or  duplicated  form  is  made  available  on  application  to  the  agency, 
and  if  the  Code  or  Register  contains  a  notice  stating  the  general  subject 
matter  of  the  omitted  rule  and  stating  how  a  copy  may  be  obtained. 

(4)  The  Code  shall  be  arreinged,  indexed  and  printed  or  duplicated  in 
such  mamner  as  to  permit  separate  publication  of  portions  thereof  relating 
to  individual  agencies.   An  agency  may  make  arrangements  with  the  secretary 
of  state  for  the  printing  of  as  many  copies  of  such  sepairate  publications 

as  it  may  require.   The  cost  of  any  such  separate  publications  shall  be  paid 
by  the  agency. 

(5)  The  secretary  of  state  shall  distribute  copies  of  the  Code,  revi- 
sions thereto  and  the  Register  without  charge  to  the  following: 

Attorney  general,  oae^^ii ,copy; 

Clerk  of  each  court  of  record  of  this  state,  one  (1)  copy; 

Clerk  of  United  States  district  court  for  the  district  of  Montana, 

one  ( 1 )  copy ; 
Clerk  of  United  States  court  of  appeals  for  the  ninth  circuit, 

one  (1)  copy; 
Each  county  clerk  of  this  state,  for  use  of  county  officials  emd 

the  public,  one  (1)  copy; 
State  law  library,  one  (1)  copy; 
State  historical  society,  one  (1)  copy; 
Each  unit  of  the  university  of  Montana,  one  (1)  copy; 
Law  library  of  the  university  of  Montana,  one  (1)  copy; 
Montcuia  legislative  council,  three  (3)  copies; 
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Library  of  congress,  one  (1)  copy 

State  law  library,  for  such  exchanges  as  it  may  establish  with 

libraries  of  other  states,  not  to  exceed  fifty  (50)  copies  ' 
Law  library  of  the  university  of  Montana,  for  such  exchanges  as 

it  may  establish  with  institutions  of  higher  education  in 

other  states,  not  to  exceed  fifty  (50)  copies 

The  secretary  of  state,  clerk  of  each  court  of  record  in  the  state, 
clerk  of  each  county  in  the  state  and  the  librarians  for  the  state  law 
library  and  the  university  of  Montana  law  library  shall  maintain  a  complete, 
current  set  of  the  Code,  including  revisions  thereto  and  additions  or  changes 
published  in  the  Register.   Such  persons  shall  also  maintain  a  file  of  rule- 
mciking  notices  published  in  the  Register  during  the  preceding  two  (2)  years. 
The  secretary  of  state  shall  also  maintain  a  permanent  Register  of  rule- 
making notices. 

(6)  The  secretary  of  state  shall  make  copies  of  and  subscriptions  to 
the  Code,  revisions  thereto  auid  the  Register  availcible  to  any  person  at 
prices  fixed  to  cover  publication  and  mailing  costs. 

(7)  The  secretary  of  state  shall  determine  the  cost  of  supplying 
copies  of  the  Code,  revisions  thereto  emd  the  Register.   Such  cost  shall  be 
the  approximate  cost  of  printing  or  duplicating  and  mailing.   However,  a 
uniform  price  per  page  or  group  of  pages  may  be  established  without  regard 
to  differences  in  cost  of  printing  different  parts  of  the  Code,  revisions 
thereto  and  the  Register. 

Section  7.   Petition  for  adoption  of  rules.   An  interested  person  may 
petition  an  agency  requesting  the  promulgation,  amendment  or  repeal  of  a 
rule.   Each  agency  shall  prescribe  by  rule  the  form  for  petitions  and  the 
procedure  for  their  siibmission,  consideration  cind  disposition.   Within 
sixty  (60)  days  after  submission  of  a  petition,  the  agency  either  shall 
deny  the  petition  in  writing  (stating  its  reasons  for  the  denial)  or  shall 
initiate  rule-making  proceedings  in  accordance  with  section  4  of  this  act. 

Section  8.   Judicial  notice  of  rules.   The  courts  shall  take  judicial 
notice  of  any  rule  filed  and  published  under  the  provisions  of  this  act. 

CONTESTED  CASES 

Section  9.   Notice  —  hearing  —  record.   (1)   In  a  contested  case,  all 
parties  shall  be  afforded  em  opportunity  for  hearing  after  reasonable  notice. 

(2)  The  notice  shall  include: 

(a)  A  statement  of  the  time,  place  and  nature  of  the  hearing. 

(b)  A  statement  of  the  legal  authority  and  jurisdiction  under  which 
the  hearing  is  to  be  held, 

(c)  A  reference  to  the  particular  sections  of  the  statutes  and  rules 
involved. 

(d)  A  short  and  plain  statement  of  the  matters  asserted.   If  the  agency 
or  other  party  is  unable  to  state  the  matters  in  detail  at  the  time  the  no- 
tice is  served,  the  initial  notice  may  be  limited  to  a  statement  of  the  is- 
sues involved.   Thereafter  upon  application  a  more  definite  and  detailed 
statement  shall  be  furnished. 

(3)  Opportunity  shall  be  afforded  all  parties  to  respond  emd  present 
evidence  and  argument  on  all  issues  involved. 

(4)  Unless  precluded  by  law,  informal  disposition  may  be  made  of  any 
contested  case  by  stipulation,  agreed  settlement,  consent  order,  or  default. 
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(5)  The  record  in  a  contested  case  shall  include: 

(a)  All  pleadings,  motions,  intermediate  rulings. 

(b)  All  evidence  received  or  considered,  including  a  stenographic 
record  of  oral  proceedings. 

(c)  A  statement  of  matters  officially  noticed. 

(d)  Questions  £md  offers  of  proof,  objections,  and  rulings  thereon. 

(e)  Proposed  findings  and  exceptions. 

(f)  Any  decision,  opinion  or  report  by  the  hearing  examiner  or  agency 
member  presiding  at  the  hearing. 

(g)  All  staff  memoranda  or  data  submitted  to  the  hearing  examiner 

or  members  of  the  agency  as  evidence  in  connection  with  their  consideration 
of  the  case. 

(6)  The  stenographic  record  of  oral  proceedings  or  any  part  thereof 
shall  be  tremscribed  on  request  of  any  party.   Unless  otherwise  provided  by 
statute,  the  cost  of  the  transcription  shall  be  paid  by  the  requesting  party. 

(7)  Findings  of  fact  shall  be  based  exclusively  on  the  evidence  and  on 
matters  officially  noticed. 

Section  10.   Rules  of  evidence  —  official  notice.   (1)   Except  as 
otherwise  provided  by  statute,  agencies  shall  not  be  bound  by  common  law  or 
statutory  rules  of  evidence.   They  may  admit  cuid  give  probative  effect  to 
evidence  which  possesses  probative  value  commonly  accepted  by  reasonably 
prudent  men  in  the  conduct  of  their  affairs.   They  shall  give  effect  to  the 
rules  of  privilege  recognized  by  law.   They  may  exclude  incompetent,  irrel- 
evant, immaterial  and  unduly  repetitious  evidence.   Hearsay  evidence  may  be 
admitted  for  the  purpose  of  supplementing  or  explaining  any  direct  evidence 
but  shall  not  be  sufficient  in  itself  to  support  a  finding  unless  it  would 
be  admissible  over  objection  for  such  purposes  in  civil  actions.   Objections 
to  evidentiary  offers  may  be  made  and  shall  be  noted  in  the  record.   When  a 
hearing  will  be  expedited  and  the  interests  of  the  parties  will  not  be  prej- 
udiced substantially,  any  part  of  the  evidence  may  be  received  in  written 
form. 

(2)  Document2u:y  evidence  may  be  received  in  the  form  of  copies  or 
excerpts,  if  the  original  is  not  readily  availcJsle.   Upon  request,  parties 
shall  be  given  an  opportunity  to  compeure  the  copy  with  the  original. 

(3)  A  party  shall  have  the  right  to  conduct  cross-examinations  required 
for  a  full  and  true  disclosure  of  facts,  including  the  right  to  cross-examine 
the  author  of  any  document  prepared  by  or  on  behalf  of  or  for  the  use  of  the 
agency  and  offered  in  evidence. 

(4)  Notice  may  be  taken  of  judicially  cognizcible  facts.   In  addition, 
notice  may  be  taken  of  generally  recognized  technical  or  scientific  facts 
within  the  agency's  specialized  knowledge.   Parties  shall  be  notified  either 
before  or  during  the  hearing,  or  by  reference  in  preliminary  reports  or 
otherwise,  of  the  material  noticed,  including  any  staff  memoranda  or  data, 
cUid  they  shall  be  afforded  an  opportunity  to  contest  the  material  so  noticed. 
The  agency's  experience,  technical  coit^etence,  cind  specialized  knowledge  may 
be  utilized  in  the  evaluation  of  evidence. 

Section  11.   Hearing  examiners  —  conduct  of  hearings  —  disqualifica- 
tion of  hearing  examiners  and  agency  members.  (1)   An  agency  shall  have 
authority  to  appoint  hearing  examiners  for  the  conduct  of  hearings  in  con- 
tested cases. 


-39- 


(2)  Agency  members  or  hearing  examiners  presiding  over  hearings  shall 
be  authorized  to  administer  oaths  or  affirmations;  issue  subpoenas  pursuant 
to  section  20  of  this  act;  provide  for  the  taking  of  testimony  by  deposition; 
regulate  the  course  of  hearings ,  including  setting  the  time  and  place  for 
continued  hearings  and  fixing  the  time  for  filing  of  briefs  or  other  docu- 
ments; and  direct  parties  to  appear  and  confer  to  consider  simplification  of 
the  issues  by  consent  of  the  parties.   All  testimony  shall  be  given  under 
oath  or  affirmation. 

(3)  A  hearing  examiner  or  agency  member  shall  withdraw  from  any  con- 
tested case  in  which  he  cannot  give  fair  and  impartial  hearing  or  considera- 
tion.  Any  party  may  request  the  disqualification  of  a  hearing  examiner  or 
agency  member  on  the  ground  of  his  inability  to  give  a  fair  and  impartial 
hearing  or  consideration  by  filing  an  affidavit,  promptly  upon  discovery  of 
the  alleged  disqualification,  stating  with  particularity  the  grounds  upon 
which  the  disqualification  is  claimed.   The  issue  shall  be  determined 
promptly.   If  the  charge  is  against  a  hearing  examiner,  the  issue  of  dis- 
qualification shall  be  determined  by  the  agency.   If  it  is  against  a  member 
of  the  agency,  it  shall  be  decided  by  the  remaining  members  of  the  agency. 
If  it  affects  all  or  a  majority  of  the  members  of  the  agency,  the  issue 
shall  be  determined,  upon  petition  filed  by  the  agency,  by  the  district 
court  where  the  hearing  is  being  held,  if  the  hearing  is  in  progress,  or, 

if  the  hearing  is  not  in  progress,  by  the  district  court  for  the  county 
where  the  agency  has  its  principal  office.   Upon  the  entry  of  ein  order  for 
disqualification  affecting  a  hearing  exeiminer,  the  agency  shall  assign  an- 
other in  his  stead  or  shall  conduct  the  hearing  itself.   Upon  the  disquali- 
fication of  a  member  of  ein  agency,  the  governor  immediately  shall  appoint  a 
member  pro  tem  to  sit  in  place  of  the  disqualified  member  in  that  proceeding. 

Section  12.   Examination  of  evidence  by  agency  —  proposed  orders. 
When  in  a  contested  case  a  majority  of  the  officials  of  the  agency  who  are 
to  render  the  final  decision  have  not  heard  the  case  or  read  the  record, 
the  decision,  if  adverse  to  a  party  to  the  proceeding  other  thctn  the  agency 
itself,  shall  not  be  made  until  a  proposal  for  decision  is  served  upon  the 
parties  and  an  opportunity  is  afforded  to  each  party  adversely  affected  to 
file  exceptions  and  present  briefs  and  oral  argument  to  the  officials  who 
are  to  render  the  decision.   The  proposal  for  decision  shall  contain  a  state- 
ment of  the  reasons  therefor  and  of  each  issue  of  fact  or  law  necessary  to 
the  proposed  decision,  prepared  by  the  person  who  conducted  the  hearing  or 
one  who  has  read  the  record.   The  parties  may  waive  compliance  with  this 
section  by  written  stipulation. 

Section  13.   Final  orders  —  notification.   (1)   A  final  decision  or 
order  adverse  to  a  party  in  a  contested  case  shall  be  in  writing  or  stated 
in  the  record.   A  final  decision  shall  include  findings  of  fact  and  con- 
clusions of  law,  separately  stated.   Findings  of  fact,  if  set  forth  in 
statutory  language,  shall  be  accompemied  by  a  concise  and  explicit  state- 
ment of  the  underlying  facts  supporting  the  findings.   If,  in  accordance 
with  agency  rules,  a  party  submitted  proposed  findings  of  fact,  the  decision 
shall  include  a  ruling  upon  each  proposed  finding.   Parties  shall  be  notified 
either  personally  or  by  mail  of  any  decision  or  order.   Upon  request,  a  copy 
of  the  decision  or  order  shall  be  delivered  or  mailed  forthwith  to  each  party 
cind  to  his  attorney  of  record. 

(2)   Each  agency  shall  index  and  make  availeible  for  public  inspection 
all  final  decisions  and  orders ,  including  declaratory  rulings  under  section 
18,  issued  after  the  effective  date  of  this  act.   No  such  agency  decision 
or  order  shall  be  valid  or  effective  against  any  person  or  party,  nor  may 
it  be  invoked  by  the  agency  for  any  purpose,  until  it  has  been  made  avail- 
able for  public  inspection  as  herein  required.   This  provision  is  not  appli- 
cable in  favor  of  any  person  or  party  who  has  actual  knowledge  thereof  or 
when  a  state  statute  or  federal  statute  or  regulation  prohibits  public  dis- 
closure of  the  contents  of  a  decision  or  order. 

Section  14.   Ex  parte  consultations.   Unless  required  for  the  disposition 
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of  ex  parte  matters  authorized  by  law,  menbers,  hearing  examiners  or  em- 
ployees of  an  agency  assigned  to  render  a  decision  or  to  make  findings  of 
fact  and  conclusions  of  law  in  a  contested  case  shall  not,  after  issuance 
of  notice  of  hearing,  communicate,  directly  or  indirectly,  in  connection 
with  amy  issue  of  fact,  with  any  person  or  party,  nor,  in  connection  with 
any  issue  of  law,  with  any  party  or  his  representative,  except  upon  notice 
emd  opportunity  for  all  parties  to  participate.   An  agency  member: 

(1)  may  communicate  with  other  members  of  the  agency,  eind 

(2)  may  have  the  aid  euid  advice  of  one  or  more  personal  assistants. 

Section  15.   Licenses.   (1)   When  the  grant,  denial,  renewal,  revoca- 
tion, suspension,  euinulment,  withdrawal,  limitation  or  aimendment  of  a  license 
is  required  by  law  to  be  preceded  by  notice  and  opportunity  for  hearing,  the 
provisions  of  this  act  concerning  contested  cases  apply. 

(2)  When  a  licensee  has  made  timely  and  sufficient  application  for  the 
renewal  of  a  license  or  a  new  license  with  reference  to  any  activity  of  a 
continuing  nature,  the  existing  license  does  not  expire  until  the  application 
has  been  finally  determined  by  the  agency,  and,  in  case  the  application  is 
denied  or  the  terms  of  the  new  license  limited,  until  the  last  day  for  seek- 
ing review  of  the  agency  order  or  a  later  date  fixed  by  order  of  the  review- 
ing court. 

(3)  No  revocation,  suspension,  euinulment,  withdrawal  or  amendment  of 
any  license  is  lawful  unless,  prior  to  the  institution  of  agency  proceedings, 
the  agency  gave  notice  by  mail  to  the  licensee  of  facts  or  conduct  which 
warrcint  the  intended  action,  and  the  licensee  was  given  an  opportunity  to 
show  compliance  with  all  lawful  requirements  for  the  retention  of  the  license. 
If  the  agency  finds  that  public  health,  safety  or  welfare  imperatively  re- 
quires emergency  action,  and  incorporates  a  finding  to  that  effect  in  its 
order,  summary  suspension  of  a  license  may  be  ordered  pending  proceedings 

for  revocation  or  other  action.   These  proceedings  shall  be  promptly  insti- 
tuted and  determined. 

Section  16.   Judicial  review  of  contested  cases.   (1)   Any  person  ag- 
grieved by  a  final  decision  in  a  contested  case ,  whether  such  decision  is 
affirmative  or  negative  in  form,  is  entitled  to  judicial  review  thereof  under 
this  act.   No  other  statutory,  equitable  or  common  law  mode  of  review  shall 
be  availeible  therefor,  except  to  the  extent  that  the  decision  may  be  reviewed 
in  civil  or  criminal  proceedings  for  enforcement  thereof. 

A  peurty  who  proceeds  before  cui  agency  under  the  terms  of  a  particular 
statute  shall  not  be  precluded  from  questioning  the  validity  of  that  statute 
on  judicial  review,  but  such  party  may  not  raise  any  other  question  not 
raised  before  the  agency,  unless  it  is  shown  to  the  satisfaction  of  the  court 
that  there  was  good  cause  for  failure  to  raise  the  question  before  the  agency. 

(2)   Proceedings  for  review  shall  be  instituted  by  filing  a  petition  in 
district  court  within  thirty  (30)  days  after  service  of  the  final  decision  of 
the  agency,  or  if  a  rehearing  is  requested,  within  thirty  (30)  days  after  the 
decision  thereon.   Except  as  otherwise  provided  by  statute,  the  petition 
shall  be  filed  in  the  district  court  for  the  county  where  the  petitioner 
resides  or  has  his  principal  place  of  business ,  or  where  the  agency  maintains 
its  principal  office.   Copies  of  the  petition  shall  be  proicptly  served  upon 
the  agency  and  all  parties  of  record. 

The  petition  shall  include  a  concise  statement  of  the  facts  upon  which 
jurisdiction  and  venue  are  based,  a  statement  of  the  manner  in  which  the 
petitioner  is  aggrieved  emd  the  ground  or  grounds  specified  in  subsection  7 
of  this  section  upon  which  the  petitioner  contends  he  is  entitled  to  relief. 
The  petition  shall  demand  the  relief  to  which  the  petitioner  believes  he  is 
entitled,  and  the  demand  for  relief  may  be  in  the  alternative. 


-21- 


The  court,  in  its  discretion,  may  permit  interested  parties  to  inter- 
vene. 

(3)  Unless  otherwise  provided  by  statute,  the  filing  of  the  petition 
shall  not  stay  enforcement  of  the  agency's  decision.   The  agency  may  gramt, 
or  the  reviewing  court  may  order,  a  stay  upon  terms  which  it  deems  proper. 

(4)  Within  thirty  (30)  days  after  the  service  of  the  petition,  or  with- 
in further  time  allowed  by  the  court,  the  agency  shall  transmit  to  the  re- 
viewing court  the  original  or  a  certified  copy  of  the  entire  record  of  the 
proceeding  under  review.   By  stipulation  of  all  parties  to  the  review  pro- 
ceedings, the  record  may  be  shortened.   A  party  unreasonably  refusing  to 
stipulate  to  limit  the  record  may  be  taxed  by  the  court  for  the  additional 
costs.   The  court  may  require  or  permit  subsequent  corrections  or  additions 
to  the  record. 

(5)  If,  before  the  date  set  for  hearing,  application  is  made  to  the 
court  for  leave  to  present  additional  evidence,  and  it  is  shown  to  the  sat- 
isfaction of  the  court  that  the  additional  evidence  is  material  and  that 
there  were  good  reasons  for  failure  to  present  it  in  the  proceeding  before 
the  agency,  the  court  may  order  that  the  additional  evidence  be  tciken  before 
the  agency  upon  conditions  determined  by  the  court.   The  agency  may  modify 
its  findings  and  decision  by  reason  of  the  additional  evidence  and  shall 
file  that  evidence  and  any  modifications,  new  findings,  or  decisions  with 
the  reviewing  court. 

(6)  The  review  shall  be  conducted  by  the  court  without  a  jury  and  shall 
be  confined  to  the  record.   In  cases  of  alleged  irregularities  in  procedure 
before  the  agency,  not  shown  in  the  record,  proof  thereof  may  be  taken  in  the 
court.   The  court,  upon  request,  shall  hear  oral  argument  and  receive  written 
briefs. 

(7)  The  court  shall  not  substitute  its  judgment  for  that  of  the  agency 
as  to  the  weight  of  the  evidence  on  questions  of  fact.   The  court  may  affirm 
the  decision  of  the  agency  or  remand  the  case  for  further  proceedings .   The 
court  may  reverse  or  modify  the  decision  if  substantial  rights  of  the  appel- 
lant have  been  prejudiced  because  the  administrative  findings,  inferences, 
conclusions  or  decisions  are : 

(a)  in  violation  of  constitutional  or  statutory  provisions; 

(b)  in  excess  of  the  statutory  authority  of  the  agency; 

(c)  made  upon  unlawful  procedure; 

(d)  affected  by  other  error  of  law; 

(e)  clearly  erroneous  in  view  of  the  reliable,  probative  auid  substan- 
tial evidence  on  the  whole  record; 

(f)  arbitrary  or  capricious  or  characterized  by  abuse  of  discretion 
or  clearly  unwarranted  exercise  of  discretion;  or 

(g)  because  findings  of  fact,  upon  issues  essential  to  the  decision, 
were  not  made  although  requested. 

Section  17.   Appeals.   An  aggrieved  party  may  obtain  review  of  a  final 
judgment  of  a  district  court  under  this  act  by  appeal  to  the  supreme  court 
within  sixty  (60)  days  after  entry  of  judgment.   Such  appeal  shall  be  taken 
in  the  manner  provided  by  law  for  appeals  from  district  courts  in  civil 
cases.   Unless  otherwise  provided  by  statute  or  unless  the  agency  has  granted 
a  stay  through  the  completion  of  the  judicial  review  process:   (1)   If  appeal 
is  taken  from  a  judgment  of  the  district  court  affirming  an  agency  decision, 
the  agency  decision  shall  not  be  stayed  except  upon  order  of  the  supreme 
court;  except  that,  in  cases  where  a  stay  is  in  effect  at  the  time  of  the 
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filing  of  notice  of  appeal,  the  stay  shall  be  continued  by  operation  of  law 
for  twenty  (20)  days  from  the  date  of  filing  of  the  notice. 

(2)  If  appeal  is  taken  from  a  judgment  of  the  district  court  reversing 
or  modifying  an  agency  decision,  the  agency  decision  shall  be  stayed  pending 
final  determination  of  the  appeal  unless  the  supreme  court  orders  otherwise. 

GENERAL  PROVISIONS 

Section  18.   Declaratory  rulings  by  agencies.   Each  agency  shall  provide 
by  rule  for  the  filing  cuid  pron^t  disposition  of  petitions  for  declauratory 
rulings  as  to  the  applicability  of  emy  statutory  provision  or  of  cuiy  rule  or 
order  of  the  agency.  A  declaratory  ruling,  or  the  refusal  to  issue  such  a 
ruling,  shall  be  siibject  to  judicial  review  in  the  same  manner  as  decisions 
or  orders  in  contested  cases. 

Section  19.   Declauratory  judgments  on  validity  or  application  of  rules. 
The  validity  or  application  of  a  rule  may  be  determined  in  an  action  for 
decl2u:atory  judgment  if  it  is  found  that  the  rule,  or  its  threatened  applica- 
tion, interferes  with  or  in^airs,  or  threatens  to  interfere  with  or  impair, 
the  legal  rights  or  privileges  of  the  plaintiff.   The  action  may  be  brought 
in  the  district  court  for  the  county  in  which  the  plaintiff  resides  or  has 
his  principal  place  of  business,  or  in  which  the  agency  maintains  its  prin- 
cipal office.   The  agency  shall  be  made  a  party  to  the  action.   A  declaratory 
judgment  may  be  rendered  whether  or  not  the  plaintiff  has  requested  the 
agency  to  pass  upon  the  validity  or  applicability  of  the  rule  in  question. 

Section  20.   Subpoenas  and  enforcement  —  compelling  testimony.   (1)   An 
agency  conducting  any  proceeding  subject  to  this  act  shall  have  the  power  to 
require  the  furnishing  of  such  information,  the  attendance  of  such  witnesses, 
and  the  production  of  such  books ,  records ,  papers ,  documents  emd  other 
objects  as  may  be  necessary  and   proper  for  the  purposes  of  the  proceeding. 
In  furtherance  of  this  power,  an  agency  upon  its  own  motion  may,  and  upon 
request  of  any  party  appearing  in  a  contested  case  shall ,  issue  subpoenas  for 
witnesses  or  subpoenas  duces   tecum.      The  method  for  service  of  subpoenas, 
witness  fees  cuid  mileage  shall  be  the  same  as  required  in  civil  actions  in 
the  district  courts  of  the  state.   Except  as  btherwise  provided  by  statute, 
witness  fees  emd  mileage  shall  be  paid  by  the  party  at  whose  request  the  sub- 
poena was  issued. 

(2)   In  case  oi   disobedience  of  any  subpoena  issued  and  served  under 
this  section  or  of  the  refusal  of  any  witness  to  testify  as  to  any  material 
matter  with  regard  to  which  he  may  be  interrogated  in  a  proceeding  before 
the  agency,  the  agency  may  apply  to  any  district  court  in  the  state  for  an 
order  to  ctxt^el  compliance  with  the  subpoena  or  the  giving  of  testimony. 
If  the  agency  fails  or  refuses  to  seek  enforcement  of  a  subpoena  issued  at 
the  request  of  a  party,  or  to  coit^el  the  giving  of  testimony  deemed  material 
by  a  peurty,  the  party  mcty  make   such  application.   The  court  shall  hear  the 
matter  as  expeditiously  as  possible.   If  the  disobedience  or  refusal  is 
found  to  be  unjustified,  the  court  shall  enter  an   order  requiring  con^lifuice. 
Disobedience  of  such  order  shall  be  punishable  by  conten^t  of  court  in  the 
•eune  manner  emd  by  the  same  procedures  as  is  provided  for  like  conduct  com- 
mitted in  the  course  of  civil  actions  in  district  courts.   If  emother  method 
of  subpoena  enforcement  or  compelling  testimony  is  provided  by  statute,  it 
may  be  used  as  an  alternative  to  the  method  provided  for  in  this  section. 

Section  21.   Representation.   Any  person  con^elled  to  appear  in  person 
or  who  voluntarily  appears  before  emy  agency  or  representative  thereof  shall 
be  accorded  the  right  to  be  accoiqpemied ,  represented  emd  advised  by  counsel. 
In  a  proceeding  before  em  agency,  every  peurty  shall  be  accorded  the  right  to 
appeeur  in  person  or  by  or  with  counsel. 

Section  22.   Service.   Except  where  a  statute  expressly  provides  to  the 
contrary,  service  in  all  agency  proceedings  subject  to  the  provisions  of  this 
act  and  in  proceedings  for  judicial  review  thereof,  shall  be  as  prescribed 
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for  civil  actions  in  the  district  courts. 

Section  23.   Construction  imd  effect.   Nothing  in  this  act  shall  be 
deemed  to  limit  or  repeal  additional  requirements  imposed  by  statute  or 
otherwise-recognized  law.   No  subsequent  legislation  shall  be  deemed  to 
supersede  or  modify  any  provision  of  this  act,  whether  by  iii^>lication  or 
otherwise,  except  to  the  extent  that  such  legislation  shall  do  so  expressly. 

Section  24.   Repeal  of  inconsistent  provisions.  All  laws  or  paurts  of 
laws  in  conflict  herewith  are  hereby  repealed  to  the  extent  of  such  conflict. 

Section  25.   Severability.   The  provisions  of  this  act  are  severable, 
and  if  any  part  or  provision  thereof  shall  be  held  void  the  decision  of  the 
court  so  holding  shall  not  affect  or  inqpair  any  of  the  remaining  parts  or 
provisions  of  this  act. 

Section  26.   Time  of  taking  effect.  This  act  shall  take  effect  on 
July  1,  1971,  except  that  pending  proceedings  shall  not  be  affected. 
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